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Chapter 11

FEDERAL LEGISLATION PROTECTING
CHILDREN AND PROVIDING FOR THEIR
WELL-BEING
Frank E. Vandervort 1
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1. Clinical Professor of Law, University of Michigan Law School.
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§ 11.1 • INTRODUCTION

American law has always provided for the protection of children from
maltreatment by their parents or legal custodians.2 In antebellum America, the
protection of children was primarily the responsibility of local authorities, who

2. John E.B. Myers, Child Protection in America: Past, Present, and Future 1113 (2006) (hereinafter Child Protection in America).
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were assisted in their efforts by various private child agencies. 3 In the 1860s, state
governments began playing a role in child protection by providing funding
assistance to local communities and overseeing the use of those monies. 4
The federal government's role in protecting children from inflicted harm
began with the 1909 White House Conference on the Care of Dependent
Children. 5 That conference recommended the establishment within the federal
government of an office to address the needs of abused, neglected, and dependent
children. 6 In April 1912, the Children's Bureau (CB) was established and charged
with the duty to '"Investigate and report ... upon all matters pertaining to the
welfare of children .... " 7
In 1935, with the enactment of the Social Security Act (SSA), the federal
government entered the realm of child well-being beyond merely protecting them
from inflicted harm. Among other efforts on behalf of children and families, the
SSA provided for the CB to work with state authorities to improve the provision
of child protection services to abused and neglected children. 8 For a quarter
century following the SSA's enactment, the federal government's role in
protecting children from maltreatment was modest, limited to the provision of
cash benefits through the Aid to Families with Dependent Children program for
eligible children placed in the foster care system.
In the early 1960s, the federal government began to get more involved in
child protection. In 1962, Dr. Henry Kempe and his colleagues published their
seminal medical findings about child abuse, "The Battered Child Syndrome. " 9 By
the time of its publication, some individuals and hospitals had begun to report
maltreated children to state authorities. 10 In late 1962, the CB convened a
conference that produced a set of guidelines for states to utilize in drafting child
abuse reporting laws. 11 Within a few years, laws mandating the reporting of child

3.ldatll,58.
4. Id. at 58.
5. Id. at 58-59.
6. Id. at 59, 61.
7. Id. at 61 ( citations omitted).
8. /d. at 63.
9. C. Henry Kempe et al., "The Battered-Child Syndrome," 181 J. American
Medical Ass 'n 17 (1962).
10. See Frank E. Vandervort, "Mandated Reporting of Child Maltreatment:
Developments in the Wake of Recent Scandals," 24 APSAC Advisor l (Fall 2012).
11. Id.
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abuse by medical professionals were enacted in every state. 12 During the 1970s,
the federal government, acting pursuant to the spending clause of the U.S.
Constitution, 13 dramatically increased its role in all phases of preventing and
responding to child maltreatment. Since then, the federal role in shaping the child
welfare system has steadily increased to the point that today it plays a dominant
role. 14

§ 11.2 • CURRENT FEDERAL LAW

Current federal law provides a detailed scheme for funding a continuum
of child protection services. Although the federal government funds services from
primary prevention through early intervention, temporary foster care placement to
termination of parental rights and adoption, and the prosecution of perpetrators of
child maltreatment, there are still inadequate resources to deal effectively with the
problem of child maltreatment in a comprehensive way.
§ 11.2.1-Child Abuse Prevention And Treatment Act
Congress expanded the federal role in child protection in 1974 with the
enactment of the Child Abuse Prevention and Treatment Act (CAPTA). 15 CAPTA
must be reauthorized from time-to-time, and was most recently reenacted in
2010. 16 Broadly speaking, CAPTA seeks to accomplish two goals. First, it
establishes federal programs for research on the causes and consequences of child
abuse and neglect and for implementation of programs of best practice in the
states. The statute seeks to accomplish this goal in several ways: CAPT A permits
the Secretary of the Department of Health and Human Services (DHHS) to
appoint an advisory board on child abuse and neglect for the purpose of making
recommendations to the Secretary and to congressional committees "concerning
specific issues relating to child abuse and neglect." 17 Additionally, the statute

12.Id.
13. U.S. Const. art I,§ 8, cl. I.
14. Child Protection in America, supra note I, at 64.
15. Pub. L. No. 93-247; 42 U.S.C. §§ 5101, et seq.
16. For the complete legislative history and current version of the law, see Child
Abuse Prevention and Treatment Act: As Amended by P.L. 111-320 The CAPTA
Reauthorization Act of 2010, available at https://www.acf.hhs.gov/sites/default/files/
cb/ capta2010 .pdf.
17. 42 U.S.C. § 5102(a).
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requires that the DHHS establish a Clearinghouse for child welfare information. 18
The purpose of the Clearinghouse is to "maintain, coordinate and disseminate
information" regarding programs aimed at the "prevention, assessment,
identification, and treatment of child abuse and neglect and hold potential for
broad-scale implementation and replication." 19 The Secretary of DHHS is also
charged with "carry[ing] out a continuing interdisciplinary program of research ..
. that is designed to provide information needed to better protect children from
abuse and neglect and to improve the well-being of abused or neglected
children."20 The DHHS is also charged with conducting research regarding the
national incidence of child abuse and neglect. 21
CAPTA's second broad goal is to provide the individual states and Indian
tribes with a mechanism for accessing federal dollars to support their efforts to
respond to cases of child maltreatment, including, but not limited to, neglect,
physical abuse, and sexual abuse. In short, CAPTA funds children's protective
services functions that are carried out at the state level. The Secretary of DHHS
must make financial grants to individual states that seek them. 22 If a state or tribe
wishes to obtain a federal grant to support its efforts, it must present the DHHS
for approval a plan that complies with the various specific commands of the
statute. 23 Basically, the application must establish a comprehensive program for:
( 1) mandated reporting of suspected child maltreatment; (2) responding to those
reports with assessment methods that will distinguish valid reports from invalid
reports; and (3) taking action that is appropriate to the level of risk of harm to the
child or children involved in valid reports. 24
Among CAPTA's numerous provisions are several that may be of
particular interest to child protection lawyers. First, the statute provides that if
judicial proceedings are necessary to protect a child, a guardian ad !item (GAL)
must be appointed to represent the child's interests. That GAL "may be a
lawyer." 25 The federal law requires that the state certify that the GAL "has
18. 42 U.S.C. § 5104; see Child Welfare Information Gateway,
https://www.childwelfare.gov/.
19./d.
20. 42 U.S.C. § 5105(a)(l ).
21. 42 U.S.C. § 5105(a)(2).
22. 42 U.S.C. § 5206a.
23. The requirements for a state plan are comprehensive and detailed. Space
limitations do not permit a truly detailed discussion of the requirements of such a plan.
See 42 U.S.C. §§ 5106 and 5106a (detailing the requirements for such plans).
24. 42 U.S.C. § 5106a.
25. 42 U.S.C. § 5106a(b)(2)(B)(xiii).
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received training appropriate to the role, including training in early childhood,
child, and adolescent development. " 26 The role of the GAL as defined by CAPTA
is to "obtain first-hand, a clear understanding of the situation and needs of the
child" and to "make recommendations to the court concerning the best interests of
the child. " 27
A portion of the federal dollars allocated to the state through CAPTA
may be used to train professionals, including GALs, regarding the prevention of
and response to child maltreatment. 28 If implemented, these training programs
may include information regarding the legal rights of children and their parents. 29
CAPTA also provides federal funding for states to improve their child
protection systems by "improving legal preparation and representation" relating
to "(i) procedures for appealing and responding to appeals of substantiated reports
of abuse and neglect; and (ii) provisions for the appointment of an individual ...
to represent a child in judicial proceedings."30 That is, the state may use a portion
of its federal CAPTA dollars to ensure there is a process in place for a parent to
appeal a CPS finding that he or she maltreated his or her child and for the
appointment of a representative for the child when a judicial proceeding is
instituted regarding such an appeal. 31 CAPTA generally leaves it to the individual
states to determine whether court proceedings adjudicating child abuse and
neglect will be open to the public "except that such policies shall, at a minimum,
ensure the safety and well-being of the child, parents and family." 32
Because the federal statutes relating to child protection seek to provide a
seamless scheme for addressing the problems of child maltreatment, CAPTA
requires that the plan for CPS services submitted by the state must be coordinated
with the plan submitted under Title IV-B of the Social Security Act, which
provides federal funding for services intended to preserve families in which child
abuse or neglect have been found to exist and to thereby prevent children from
entering the foster care system. 33

26. Id.
27.Jd.
28. 42 U.S.C. § 5106(a)(l)(A).
29. 42 U.S.C. § 5106(a)(l)(G).
30. 42 U.S.C. § 5106a(a)(2)(B).
31. 42 U.S.C. § 5106a(a)(2). It is unclear whether the child must be appointed a
legal advocate for administrative law proceedings.
32. 42 U.S.C. § 5106a(b)(2).
33. See 42 U.S.C. §§ 621, et seq.
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§ 11.2.2-Titles IV-B And IV-E

By the late 1970s, in part as a result of heightened awareness of child
maltreatment and the institution of mandated reporting statutes, which had been
in existence for more than a decade by that point in time, the number of children
in the foster care system nationally had grown to more than a quarter of a million.
Throughout the decade of the 1970s, advocates grew increasingly concerned
about the number of children in the foster care system and the length of time
children spent in care. At that time, children who entered foster care often spent
years in the legal "limbo" of the system, which was intended to provide
temporary care for the child, neither returning to their parents nor being freed for
adoption. The facts of two U.S. Supreme Court cases from that era provide vivid
and typical examples of this problem. In Smith v. Organization of Foster Families
for Equality and Reform (OFFER)3 4 foster parents brought suit alleging that their
constitutional rights were violated when state child welfare workers removed
foster children who had been in their care for extended periods of time,
sometimes for years, without adequate due process. In its opinion, the Court noted
that, on average, children in New York's foster care system stayed in temporary
foster care for more than four years, with some of the foster children involved
having lived with their foster parents for 10 years. 35 Similarly, Santosky v.
Kramer, 36 the 1982 case in which the court held that the constitution mandates
that termination of parental rights be proven by clear and convincing evidence,
involved three children. One child entered foster care in November 1973, the
other two in September 1974. In September 1976, the state sought to terminate
the parental rights of the children's parents. The trial court, however, denied the
state's request. The children remained in foster care until October 1978 before the
state again sought to free the children for adoption. Foster care stays such as these
were not unusual. 37
In addition to this problem of foster care "limbo," there was concern
about "foster care drift," the phenomenon of children being moved from one
placement to another, often repeatedly. For instance, in Smith v. OFFER the
Court pointed out that in 1973-1974 approximately 80 percent of children who
were removed after spending at least one year in a foster home were removed in
34. Smith v. Organization of Foster Families for Equality and Reform (OFFER),
431 U.S. 816 (1977).
35. Id. at 836.
36. Santosky v. Kramer, 455 U.S. 745 (1982).
37. After the Supreme Court decided the case in March 1982 it reversed the
termination of parental rights and sent the case back to the state court for further
proceedings.
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order to be placed in another foster home. 38 Placement instability has long been
recognized as having deleterious effects on children's development. 39 Despite this
recognition, many children in foster care continue to experience multiple
placements. 40
The Adoption Assistance and Child Welfare Act of 1980
Concerns about the number of children entering the foster care system,
the length of their stays, and placement instability led Congress to pass and
President Jimmy Carter to sign the Adoption Assistance and Child Welfare Act of
1980 (AACWA), which established Titles IV-Band IV-E of the Social Security
Act. 41 The AACWA's overarching goals were to reduce the number of children in
the foster care system and to reduce the length of time they remained in the
system once they entered. The legislation sought to address these problems using
three basic strategies. First, it sought to reduce the number of children entering
foster care by requiring that "reasonable efforts" be made to keep children with
their families and out of foster care despite the confirmation of child maltreatment
in the family. Next, the statute sought to reduce the length of time children spent
in foster care by requiring that state child protection authorities make "reasonable
efforts" to reunify children with their parents. The statute also introduced for the
first time the concept of permanency planning into the law. Specifically, the law
mandated that either the state child protection agency or the court hold periodic
reviews of cases to monitor progress (at least every six months) and that a
permanency planning hearing be held after the child was in out-of-home care for
18 months. Finally, the legislation provided for the first time federally funded
adoption subsidies in an effort to move special needs children - older children

38. Smith, 431 U.S. at 829, n. 23.
39. An early presentation expressing concern about this issue was given by Dr.
Paul D. Steinhauer in 1976. It was provocatively titled "How to Succeed in the Business
of Creating Psychopaths Without Even Trying." Dr. Steinhauer's presentation is available
at
www.brantfacs.ca/files/48 l 3/9946/8595/How_To_ Succeed in the_ Business_of_
Creating_Psychopaths. pdf.
40. See National Center for Child Welfare Excellence, An Overview of
Placement Stability (summarizing research on the issue), available at
www.nccwe.org/toolkits/placement-stability/overview.htm. A 2004 study conducted by
the Children and Family Research Center at the University of Illinois Urbana-Champaign
found that 40 percent of Illinois's foster children experienced placement instability, which
was defined as having at least four placements while in foster care. See Multiple
Placements in Foster Care: Literature Review of Correlates and Predictors (2004),
available
at
http://cfrc.illinois.edu/pubs/lr_2004020 l _ MultiplePlacementsinFoster
Care.pdf.
41. 42 U.S.C. §§ 621, et seq.; 42 U.S.C. §§ 670, et seq.
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and those with emotional and behavioral problems of foster care into permanent adoptive homes.

from the temporary status

Like CAPTA, the AACWA sought to accomplish its goals by
establishing a program of contingent funding for the states. If a state developed
child protection and foster care programming consistent with the federal
government's detailed requirements, that state would be eligible to receive federal
funding supporting those programs. The funds provided by the federal
government typically require a state match, which varies from 25 percent to 80
percent depending on the nature of the expenditure. 42
Federal funds available pursuant to Title IV-B are intended for use in
preventing and responding to cases of child maltreatment. Its purposes are
broadly outlined in the statute:
The purpose of [Title IV-B] is to promote State flexibility in the
development and expansion of a coordinated child and family
services program that utilizes community-based agencies and
ensures all children are raised in safe, loving families, by( 1) protecting and promoting the welfare of all children;
(2) preventing the neglect, abuse, or exploitation of children;
(3) supporting at-risk families through services which allow
children, where appropriate, to remain safely with their families
or return to their families in a timely manner;
(4) promoting the safety, permanence, and well-being of children
in foster care and adoptive families; and
(5) providing training, professional development and support to
ensure a well-qualified child welfare workforce. 43
In order to be eligible to draw down the federal money, the state, together
with the Secretary of DHHS must develop a state plan for the provision of child
welfare services that meets certain federal requirements. 44 The statute requires
that the state's Title IV-B plan be coordinated with the state's other child
protection plans pursuant to various other federal child welfare legislation. 45 The

42.
43.
44.
45.

42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.

§ 674 (detailing percentages ofreimbursement on expenditures).
§ 621.

§ 622.
§ 622(b)(2).
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state's child protection agency must also demonstrate "substantial, ongoing, and
meaningful collaboration with State courts" in implementing their plans.46
Title IV-E funds provide federal assistance to help offset the costs of
placing abused and neglected children into the foster care system when they
cannot safely be maintained in their homes. It has long required states to develop
a plan for the delivery of child welfare services, which must be approved by the
federal government. Among its many requirements are that each child entering
foster care must have a written case plan that articulates the permanency planning
goal for that child, establishes a schedule of services that the parents and child are
to receive in order to facilitate reunification, or, if reunification is not the goal, a
plan for achieving the identified permanency goal.
The AACW A began to have its intended impact. By 1982 the number of
children in foster care began to decline. 47 But two phenomena converged shortly
thereafter to dramatically increase the number of children entering the nation's
foster care system. First, in response to the election of Ronald Reagan as
President, a more conservative government began to cut economic benefits to
poor and working families. Between 1982 and 1984 nearly a half million families
were removed from public assistance and another half million lost their Social
Security disability payments. 48 Secondly, new social forces emerged - crack
cocaine and HIV/AIDS - that dramatically increased the demand for child
protection services, and professionals began to see more families with multiple
problems. 49 In 1982, there were about a quarter of a million children in the
nation's foster care system; by 1993 that number had grown to 464,000. 50
One response to the increased demand for child protection services
through the decade of the 1980s, which was consistent with the federal mandate
of the AACW A to preserve families, was the increased use of intensive family
preservation programs. Unfortunately, these politically popular programs were
utilized well beyond the evidence of their ability to keep children safe while

46. 42 U.S.C. § 622(b)(13).
47. Richard Gelles, The Book of David: How Preserving Families Can Cost
Children Their Lives 130-31 (1996) (hereinafter The Book ofDavid).
48.ld.
49. Id. at 131-32.
50. Id. at 131.
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providing supportive services to parents. 51 As Professor Elizabeth Bartholet has
observed, advocates for these programs often measured their success by whether
they maintained children in their homes rather than whether children were safe
and well cared for. In a number of high profile cases, children were seriously
injured or killed by parents in families in which child protective services had been
involved. 52 This led policy makers to revisit the AACWA's approach.

Adoption and Safe Families Act
Concerned that its intent with regard to the handling of child protection
cases - and especially that its intentions regarding the application of the
"reasonable efforts" and family preservation provisions of the AACWA - had
been misunderstood and misapplied. 53 Congress, in 1997, passed the Adoption
and Safe Families Act (ASFA), which became law in November of that year. 54
ASFA amended Titles IV-B and IV-E to clarify the intent of Congress with
regard to the provision of child protection services.
ASF A maintained the basic formula established in the AACWA. First, it
reaffirmed the federal government's commitment to family preservation as a
means of reducing the number of children removed from their homes and placed
into the foster care system. It maintained the requirement that in most cases state
child protection agencies should make "reasonable efforts" to maintain familial
integrity and it substantially increased the funding available to states for family
preservation services. In doing so, however, Congress specifically sought to make
clear that "in determining reasonable efforts to be made with respect to a child ...
the child's health and safety shall be the paramount concern." 55
Next, when a child's safety in the familial home cannot be guaranteed,
ASF A provides for a response concomitant to the nature of the harm done to the
child. In cases of serious abuse in which the child or a sibling of the child has
51. Id. at 132-33; see also Elizabeth Bartholet, Nobody ·s Children: Abuse,
Neglect, Foster Drift, and the Adoption Alternative ( 1999) (hereinafter Nobody's
Children).
52. See, e.g., The Book of David, supra note 47; DeShaney v. Winnebago
Department of Social Services, 489 U.S. 189 (1989) (wherein the child protection agency
"dutifully recorded" the father's repeated battering of a toddler but failed to remove the
child until his father beat him so badly that he "fell into a life-threatening coma").
53. See The Book of David, supra note 47 (arguing that family preservation had
become the "central mission" of the child protection system and that it placed children at
unacceptable risk of harm).
54. Pub. L. No. 105-89.
55. 42 U.S.C. § 671(a)(15)(A).
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suffered grave harm, that has resulted in a criminal conviction of the parent for
killing or inflicting serious harm on a child, or where a parent has experienced
previous involuntary termination of parental rights, ASF A eliminates the
"reasonable efforts" requirement altogether and requires that the state child
welfare agency immediately initiate or join an effort to terminate the parent's
rights or otherwise place the child permanently. 56 Thus, for the first time, federal
law required as a contingency to receipt of federal dollars that states seek
immediate termination of parental rights or that another alternative permanent
plan be sought in order to protect the child from abuse, neglect, or abandonment.
ASF A also invited, but did not require, each state to establish for itself a
set of "aggravated circumstances" cases, which the state determines by either
statute or policy will render a parent ineligible for either family preservation or
family reunification services. 57 That is, ASF A permitted each state to define for
itself a category of cases in which it will immediately seek to terminate the
parents' rights or implement an alternative permanency plan. While the federal
legislation allows each state to determine the specific types of cases that will fall
within the "aggravated circumstances" designation, it suggests that appropriate
cases may include situations where the parent has subjected the child to
"abandonment, torture, chronic abuse and sexual abuse." 58 Finally, ASFA permits
the state child welfare agency to seek, 59 and the court to grant, 60 a request for
immediate or early termination of parental rights in any case where the facts and
56. See 42 U.S.C. § 67l(a)(l5)(D)(ii); see 45 C.F.R. § 1356.2l(b)(3) (requiring
that the parent be convicted of the relevant crime before ASFA's mandatory termination
requirement is triggered).
57. 42 U.S.C. § 67l(a)(l5)(D)(i).
58. Id Note, again, that this list is merely suggestive and that each state is free to
determine for itself whether to include these or other types of cases in its definition of
"aggravated circumstances" cases. For example, Michigan has adopted a definition of
"aggravated circumstances" cases that includes child sexual abuse involving penetration
or an attempt to penetrate, but has excluded those sexual abuse cases that involve only
fondling. See Mich. Comp. Laws Ann. § 722.638 (requiring state child protection agency
to petition the court and seek termination of parental rights at the initial dispositional
hearing); Mich. Comp. Laws Ann. § 7 l 2A. l 9b(3)(k) (establishing aggravated circumstances as a basis for termination of parental rights). For more information regarding the
bases for involuntary termination of parental rights, including information as to how
individual states have defined "aggravated circumstances," see Child Welfare Information
Gateway, Reasonable Efforts to Preserve or Reunify Families and Achieve Permanency
for Children, available at https://www.childwelfare.gov/pubPDFs/reunify.pdf.
59. See Rule of Construction following 42 U.S.C. § 675 (Pub. L. No. 105-89,
§ 103(d)); see generally United State v. Weldon, 377 U.S. 95, 99 n. 4 (1964).
60. 42 U.S.C. § 678.
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circumstances of that particular child's situation warrant such action. Illinois has,
for instance, adopted a statute that codifies this authority. Its law permits an
appropriate party to seek termination of parental rights "in those extreme cases in
which the parent's incapacity to care for the child, combined with an extremely
poor prognosis for treatment or rehabilitation, justifies expedited termination of
parental rights." 61 Statutes such as this may place an additional burden on the
child's attorney. For instance, some states allow the child's advocate to petition
the court to terminate parental rights or to otherwise move to permanency at any
time after the case is filed. In a state that permits such action, it is a good practice
for the child's advocate to consider at each stage of every case whether the facts
merit an effort to pursue early, alternative permanency plan or whether continued
efforts to reunify the family will best serve the child.
Unless the court has determined that no "reasonable efforts" are required
and permits a party to immediately implement an alternative permanent plan, the
state must make "reasonable efforts" to reunify the child with his or her parent.
While the federal law requires "reasonable efforts" be made in most cases, it does
not define what constitutes "reasonable efforts." Defining "reasonable efforts" in
a way that is truly helpful and provides practitioners with guidance has proven
elusive, although several states have adopted definitions. In Missouri, for
example:
"reasonable efforts" means the exercise of reasonable diligence
and care ... to utilize all available services related to meeting the
need of the juvenile and the family. In determining reasonable
efforts to be made and in making such reasonable efforts, the
child's present and ongoing health and safety shall be the
paramount consideration. 62
In order to operationalize the definition, some states have combined a
definition of "reasonable efforts" with criteria to assist courts in determining
whether the state agency has undertaken the necessary steps to comply with the
requirement. The Iowa statute provides an example of this approach:

"reasonable efforts" means the efforts made to preserve and
unify a family prior to the out-of-home placement of a child in
foster care or to eliminate the need for removal of the child or

61. See, e.g., 705 Ill. Comp. Stat. Ann.§ 405/l-2(l)(c).
62.§211.183(2) R.S.Mo.
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make it possible for the child to safely return to the family's
home. Reasonable efforts shall include but are not limited to
giving consideration, if appropriate, to interstate placement of a
child in the permanency planning decisions involving the child
and giving consideration to in-state and out-of-state placement
options at a permanency hearing and when using concurrent
planning. If returning the child to the family's home is not
appropriate or not possible, reasonable efforts shall include the
efforts made in a timely manner to finalize a permanency plan for
the child. A child's health and safety shall be the paramount
concern in making reasonable efforts. Reasonable efforts may
include but are not limited to family-centered services, if the
child's safety in the home can be maintained during the time the
services are provided. In determining whether reasonable efforts
have been made, the court shall consider both of the following:
( 1) The type, duration, and intensity of services or
support offered or provided to the child and the child's
family. If family-centered services were not provided, the
court record shall enumerate the reasons the services
were not provided, including but not limited to whether
the services were not available, not accepted by the
child's family, judged to be unable to protect the child
and the child's family during the time the services would
have been provided, judged to be unlikely to be
successful in resolving the problems which would lead to
removal of the child, or other services were found to be
more appropriate.
(2) The relative risk to the child of remaining in the
child's home versus removal of the child. 63
Despite the definitional difficulties, when "reasonable efforts" must be
made, the state's child protection agency must establish a written case plan in
every case. That plan must include a description of the child's placement and a
schedule of services to be provided to the child, the child's parents, and the foster
parents to facilitate reunification. 64 Additionally, the plan must contain
information about the child's health care, schooling, and related information. 65 If
63. Iowa Code§ 232.102(10)(a).
64. 42 U.S.C. § 675(1) (defining "case plan" and detailing the contents of that
plan).
65.Id.
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the child is 16 years of age or older, the case plan typically must contain a
schedule of services aimed at assisting the youth in developing independence. 66 If
the permanency planning goal is adoption or some other alternative (e.g.,
permanent guardianship), then the case plan must include a description of the
"reasonable efforts" made to achieve that goal. 67
In addition to the provisions that more clearly define the need to make
"reasonable efforts," ASF A made numerous procedural changes aimed at
expediting children's moves through the foster care system. 68 The state's plan for
providing foster care services must include a "case review system" that provides
for periodic review of the case by a court or an administrative agency at least
every six months, as well as a permanency planning hearing to be held at least
once every 12 months for as long as the child remains in foster care. Subject to
several specific exceptions, when a child has been in foster care for 15 of the
most recent 22 months, ASF A requires that the state child welfare agency pursue
termination of parental rights. 69 At least one state's supreme court has held,
however, that more than the mere passage of time is necessary when considering
termination based upon the child's being in foster care for a defined period of
time. 70
Several other prov1s1ons of ASF A focused on expediting children's
moves through foster care. ASF A continued AACW A's effort to move children
out of the foster care system and into permanent placement by permitting the use
of concurrent planning. 71 Concurrent planning allows the state to simultaneously
pursue efforts aimed at reunification as well as efforts to place the child in an
alternative permanent setting if family reunification cannot be achieved. Such a
concurrent approach, as opposed to the seriatim approach often employed by
child protection agencies, may shorten substantially the child's stay in temporary
foster care.

66. See the discussion of the Foster Care Independence Act/Chaffee Act below.
It should be noted that some states have made these independent living skills programs
and services available to youth younger than 16. You should consult your state laws and
policy to determine your state's approach to this question.
67. 42 U.S.C. § 675(l)(E).
68. 42 U.S.C. § 675(5).
69. 42 U.S.C. § 675(5)(E).
70. In re H.G., 757 N.E.2d 864 (Ill. 2001) (termination based merely on child's
placement in foster care for 15 of 22 months violated parent's substantive due process
right to custody of the child).
71. 42 U.S.C. § 67l(a)(15)(F).
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Next, in addition to continuing the subsidies available to individual
families to assist with expenses associated with adoption, ASF A provided each
state a financial incentive to focus on efforts to move children who could not be
returned to their family of origin into adoptive homes. It did so by establishing a
baseline number of adoptions and then paying the state a bonus for each adoption
from foster care finalized in excess of that baseline. 72
Finally, the ASF A expanded the permanency options available for
resolving cases. 73 For instance, permanent guardianship was specifically
recognized as a form of permanency. 74 As a last resort for those children who
could not be returned to their family of origin but for whom more complete legal
permanency could not be achieved, ASF A permitted the state to utilize "another
planned permanent living arrangement" (APPLA). 75 APPLA is a case plan
designation for children in out-of-home care for whom there is no goal of
placement with a legal, permanent family. 76 Before using an APPLA, the
caseworker must document and present to the court compelling reasons why a
more appropriate, legally permanent placement option (e.g., return home,
adoption, permanent placement with an appropriate relative) is not available for
the child or youth. APPLA may include independent living for an older foster
youth who does not wish to be adopted, long-term foster care placement for a
youth who has a strong bond with his or her natural parent but whose parent is
unable to care for the youth, or, in the case of an Indian child, a situation where
the child's tribe has established a different plan for the child's permanent
placement. 77
72. 42 U.S.C. § 673b.
73. See generally Donald N. Duquette & Mark Hardin, Guidelines for Public
Policy and State Legislation Governing Permanence for Children (Children's Bureau;
1999).
74. 42 U.S.C. § 675(7) (defining "legal guardianship" as a judicially created
relationship that is intended to be permanent). It should be noted here that additional
amendments to Title IV-E enacted as part of the Fostering Connections Act have further
ensconced legal guardianship as a permanency plan and provides federal funding to assist
in the establishment of permanent, subsidized legal guardianships. These changes are
discussed in more detail later in this chapter.
75. See 42 U.S.C. § 675(5)(C).
76. For information regarding APPLA, see https://www.childwelfare.gov/topics/
outofhome/foster-care/oppla-appla/.
77. See Jennifer Renne & Gerald P. Mallon, "Facilitating Permanency for Youth:
The Overuse of Long-Term Foster Care and the Appropriate Use of Another Planned
Permanent Living Arrangement as Options for Youth in Foster Care," in Child Welfare
for the 21st Century: A Handbook of Practices, Policies and Programs (Gerald P. Mallon
& Peg Mccartt Hess eds., 2005).
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§ 11.3 • MULTIETHNIC PLACEMENT ACT AND
THE INTERETHNIC PLACEMENT PROVISIONS
§ 11.3.1-History
Through much of American history, minority children - and particularly
African American children - were excluded from receiving publicly funded
child welfare services or received fewer services in less family-like settings than
Caucasian children.n Some non-governmental child welfare programs provided
services to children without regard to race, yet the needs of children of color often
went unmet or were improperly addressed. 79 In the early decades of the twentieth
century, African American women began establishing privately funded programs
to provide services for black children in need of such services. 80 Over time, these
organizations contracted with public authorities to provide services to children of
color. Today it would be illegal to deny services to a child or family based upon
race.
In recent years, the concern of child welfare professionals has not been
the lack of services to children of color,8 1 but rather the overrepresentation of
minority children, and particularly African American children, in the nation's
public child welfare system. 82 As African American children began to be served
by the public system, a number of controversies emerged. Among these, few have
been more contentious than the placement of children across racial lines,
principally, although not exclusively, the placement of African American children

78. Wilma Peebles-Wilkins, "Janie Porter Barrett and the Virginia Industrial
School for Girls: Community Response to the Needs of African American Children," 74
Child Welfare 143 (Jan./Feb. 1995) (hereinafter "Community Response"); Child
Protection in America, supra note 2, at 184-85. See generally Randall Kennedy,
Interracial Intimacies: Sex, Marriage, Identity, and Adoption (2003) (hereinafter
Interracial Intimacies) (discussing disparate services available to African American
children and families).
79. Id.
80. Community Response, supra note 78, at 145-46.
81. A number of commentators have argued that children and families of color
are provided the wrong or inadequate services. See Child Protection in America, supra
note 2, at 185 (citing Dorothy Roberts, Shattered Bonds: The Color of Child Welfare
(2002)). Other commentators have argued that there is in fact no overrepresentation of
children of color in the child protection system. See Elizabeth Bartholet et al., Issue Brief:
Race and Child Welfare (arguing that the reason for higher rates of African American
children in the child protection system is due to higher rates of child maltreatment among
black children).
82. Child Protection in America, supra note 2, at 198.
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with Caucasian families. 83 On the one hand, the failure to place children across
racial lines means that there is a smaller foster family pool to draw from, and this
may deprive children of a family and condemn them to shuffle from temporary
foster home to temporary foster home or institutional care. 84 On the other hand,
there is concern that placing children across racial lines may dislocate children
from their racial and ethnic identity and will not adequately prepare minority
children for dealing with a racist society. 85
Placement of children across racial lines for foster care and adoption has
had a contentious history in this country. 86 This may in part stem from a longstanding misperception that African Americans families were unwilling to
adopt. 87 But it also has its roots in the historical failure of public authorities to
license African American homes to provide foster care to children, sometimes
because of overt racism and sometimes because of the application of race-neutral
licensing criteria, which historically have had a disproportionately negative
impact on African Americans. In 1972, the National Association of Black Social
Workers adopted a policy position opposing the adoption of African-American
children by non-African-American parents. 88 While over the years the
organization's position has developed nuance, it continues to oppose the transracial adoption of African-American children in most circumstances. 89 For
decades, child welfare agencies maintained race-matching policies for foster
children and those in need of adoption services. 90 During that time, placement of
a child across racial lines was permitted only as a last resort. 91 Too frequently,
however, children were removed from stable trans-racial foster home placements

83. Although not discussed in this chapter, the removal of Indian children from
their families and placement with white families for adoption was a major impetus for the
enactment of the Indian Child Welfare Act, 25 U.S.C. §§ 1901, et seq., in 1978.
84. See generally Interracial Intimacies, supra note 78, at 402-79.
85. Id. at 395-96.
86. See generally id. (discussing the conflict surrounding interracial adoption);
Nobody's Children, supra note 51, at 123-40 (discussing the history of the controversy
surrounding race matching in adoption).
87. Andrew Billingsley, Climbing Jacob's Ladder: The Enduring Legacy of
African-American Families 29 (1992).
88. See http://nabsw.org/?page=PositionStatements (describing the organization's
position on adoption and preservation of African-American families).
89. Id.
90. Joan Heiftz Hollnger & The ABA Center on Children and the Law, A Guide
to the Multiethnic Placement Act of 1994 As Amended By the 1nterethnic Adoption
Provisions of 1996 4-6 ( 1998) (hereinafter A Guide to the Multiethnic Placement Act).
91. Id. at 4.
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only to prevent the possibility of a trans-racial adoption. 92 Those polices often
resulted in minority children remaining in temporary foster care for unnecessarily
long periods of time. 93
In an effort to address these issues, Congress passed the Multi-Ethnic
Placement Act (MEPA) in 1994, which amended portions of Titles IV-Band IVE of the Social Security Act. 94 The Act sought to eliminate race, color, and
national origin as considerations in making foster care and adoptive placement
decisions. The original statute, however, contained language that was easily
interpreted to permit just what it intended to prohibit, the consideration of race,
color, or national origin of the child or the parent when making foster care or
adoptive placement decisions. 95 For example, the statute prohibited the "routine"
consideration of race, color, or national origin when making placement decisions,
which implied that these factors were legitimate considerations rather than wholly
prohibited.
Two years after the enactment of MEP A, Congress enacted the
Interethnic Adoption Provisions (IEP). 96 These amendments sought to clarify
Congress's intent that, consistent with other civil rights legislation, considerations
of race, color, or national origin were not to be permitted when making placement
decisions in the public child protection system. 97 The IEP also engrafted
significant financial penalties in the form of loss of Title IV-E funding onto the
law for violation of its terms. 98 Moreover, the amendments explicitly provided a
right to sue to any child or adult aggrieved by its violation. 99
Broadly speaking, the MEPA-IEP seeks to achieve three goals. The first
of these is to eliminate the consideration of a person's race, color, or national
origin with regard to licensing foster parents. The current law provides that:

92.Id.
93. Id. at 5.
94. See 42 U.S.C. § 622(b)(7); 42 U.S.C. § 671(a)(18); 42 U.S.C. § 674(d)(2).
95. Nobody's Children, supra note 51, at 130-31.
96. The IEPs were appended to the Small Business and Job Protection Act of

1996.
97. Nobody's Children, supra note 51, at 131.
98. 42 U.S.C. § 674(d)(l).
99. See 42 U.S.C. § 674(d)(3).
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neither the State nor any other entity in the State that received
funds from the Federal Government and is involved in adoption
or foster care placements may(A) deny to any person the opportunity to become an adoptive or
a foster parent, on the basis of race, color, or national origin of
the person, or of the child involved. 100
Next, it prohibits state child welfare agencies, their workers or agents,
and their courts from considering the race, color, or national origin of either a
child or a parent when making decisions regarding foster care or adoptive
placement of a child. The law provides that state agencies or their agents shall not
"delay or deny the placement of a child for adoption or into foster care, on the
basis ofrace, color, or national origin of the adoptive or foster parent, or the child,
involved." 101
Finally, it requires state child welfare authorities to make diligent efforts
to recruit foster and adoptive parents "that reflect the ethnic and racial diversity of
the children in the State for whom foster and adoptive homes are needed." 102
Specifically, the law as interpreted by the Department of Health and Human
Services mandates that, among other things, state authorities:
• Develop recruitment plans that reach all parts of the community;
• Utilize diverse methods and avenues for disseminating information
about fostering and adopting;
• Ensure all prospective foster or adoptive parents have timely access to
the home study process;
• Train workers to work with diverse cultures; and
• Develop methods to overcome language barriers. 103
§ 11.3.2-Delay
Any delay in placement based on race, color, or national ongm is
prohibited by the statute. Thus, for instance, using "holding periods" for the
purpose of placing a child in racially congruent foster or adoptive home would
violate the law.
100. 42 U.S.C. § 67l(a)(l8)(A).
IOI. 42 U.S.C. § 67l(a)(l8)(B).
102. 42 U.S.C. § 622(b)(7); see also A Guide to the Multiethnic Placement Act,
supra note 90, at 2; 42 U .S.C. § 622(b )(7).
I 03. A Guide to the Multiethnic Placement Act, supra note 90, at I 3.
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§ 11.3.3-Denial
Under MEPA-IEP, race, color, or national origin cannot be used to render
a child ineligible for foster care or adoption nor to deny a person the opportunity
to become a foster parent. Additionally, the agency must not take race, color, or
national origin into consideration when making decisions regarding efforts aimed
at reunification, concurrent planning, or the termination of parental rights. 104

Although race, color, and national origin may not be considerations used
to deny foster care or adoptive placement, MEPA-IEP does not prohibit all
consideration of these factors when assessing the needs of a particular child in an
individual case. 105 Guidance published by the DHHS in I 997 and I 998 provides
that in certain, narrowly tailored situations, the best interests of a particular child
may support some consideration of race, color, or national origin in placement
decision-making. To be legitimate, however, consideration of these factors must
grow out of the unique needs of a particular child. The 1997 policy guidance
provides insight into the types of consideration which may be permissible:
[I]t is conceivable that an older child or adolescent might express
an unwillingness to be placed with a family of a particular race.
In some states older children and adolescents must consent to
their adoption by a particular family. In such an individual
situation, an agency is not required to dismiss the child's express
unwillingness to consent in evaluating placements.
In very carefully circumscribed instances such as these, consideration of
race, color, or national origin may be appropriate under the law. Even in
situations such as these, however, the caseworker should not blindly defer to the
young person. Rather, this should be seen as a situation in which the child may
need counseling and agencies' actions in such cases will be carefully scrutinized
to ensure that there are not more narrowly tailored responses available to meet the
child's expressed reluctance.
When a child has a specific need relating to race, color, or national origin,
that need as well as less impactful methods of addressing the child's need should
be carefully documented in the child's case file. Doing so will help prevent the
routine consideration of race, color, or national origin that the law clearly
104. A Guide to the Multiethnic Placement Act, supra note 89.
105. See "Removal of Barriers to Interethnic Adoption," in Administration For
Children And Families, Guidance for Federal Legislation-The Small Business and Job
Protection Act of 1996 ( 1997).
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prohibits. Race, color, or national origin, then, should only rarely be taken into
consideration when making placement decisions and should be evaluated in light
of all the fact of the particular case.
Two important issues must be accounted for when race, color, or national
origin influence a placement decision. First, these factors cannot be considered
for certain categories of children. For instance, infants are presumed to have no
special needs concerning race, color, or national origin. As such, consideration of
these factors during placement decision-making for an infant cannot grow out of
the unique needs of the individual child and any consideration of them when
making decisions regarding infants is prohibited. Secondly, any consideration of
race, color, or national origin will be subjected to strict scrutiny and must be
narrowly tailored to meet a compelling governmental interest. Thus, even in a
situation where one of these factors may be considered, the agency's response
must not be overly broad and the agency must seek out the least restrictive means
of addressing the individualized needs of the specific child. Responses to a child's
individualized needs regarding these factors must be narrowly tailored to meet
that child's specifically articulated need.
§ 11.3.4-MEPA-IEP And The Indian Child Welfare Act
MEPA-IEP specifically provides that its provisions do not apply to any
child who qualifies as an "Indian child" under the ICW A. 106 Because ICWA
applies only to children who are members of or eligible for membership in a
federally recognized Indian tribe, 107 MEPA-IEP's provisions do apply to those
children who are of Native American heritage but who are not members of or
eligible for membership in a tribe.
§ 11.3.5-Enforcement
MEPA-IEP contains strict enforcement mechanisms. First, violations of
the MEPA-IEP's requirements may constitute a violation of Title VI of the Civil
Rights Act of 1964. 108 Next, failure to comply with the statute's mandates may
result in substantial financial penalties for the state in the form of lost Title IV-B
funding. 109 Similarly, a state may lose Title IV-E funds if it violates the statute. 110

106. 42 U.S.C. § 674(d)(4); 42 U.S.C. § 1996b(3).
107. See 25 U.S.C. § 1903(4) (defining "Indian Child").
108. 42 U.S.C. § 1996b; see also A Guide to the Multiethnic Placement Act,
supra note 90, at16.
109. See generally 42 U.S.C. § 623(a); 45 C.F.R. § 201.6(a).
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Finally, the statute explicitly provides an individual cause of action for any
individual child or prospective foster or adoptive parent who has been aggrieved
as a result of a violation of the statute. 111 MEPA-IEP provides a two-year statute
of limitations for bringing such an action. 112

§ 11.4 • OLDER YOUTH - THE FOSTER CARE INDEPENDENCE
ACT (CHAFFEE ACT) AND OTHER LEGISLATION

The Foster Care Independence Act (commonly referred to as the Chaffee
Act) was enacted to address the needs of older youth in foster care. For some time
it has been clear that youth who age out of the foster care system without having
found a stable family face major obstacles in their transition to young
adulthood. 113 Among the challenges these young people face are lack of adequate
education, lack of marketable job skills, homelessness, poverty, teen pregnancy,
and involvement in the juvenile and criminal justice systems. In order to address
these problems, in 1986 Congress amended Title IV-E to establish the
Independent Living Program. The Program aims to provide services to older
foster youth to prepare them for adulthood. In 1999, Congress expanded the
services available to these youth by amending various provisions of Title IV-E.
Basically, the Chaffee Act established the Chaffee Foster Care Independence
Program, which allowed states to provide Medicaid coverage to youth 18 to 21
years of age who are in foster care on their 18th birthday, permitted foster care
youth to have assets valued at up to $10,000 and remain eligible for Title IV-E
funding (up from only $1,000), required state child welfare authorities to ensure
that foster parents are prepared initially and on an ongoing basis to care for the
youth placed in their homes, and authorized increased adoption incentive
payments to states to aide in establishing permanent homes for these youth.
More recently, in October 2014, the Preventing Sex Trafficking and
Strengthening Families Act was passed, which became effective beginning in

110. 42 U.S.C. § 674(d). Specifically, the statute provides for a penalty of a 2percent reduction in the state's Title IV-E funds for the fiscal year for a first violation, a 3percent reduction for a second violation, and a 5-percent reduction for the third violation.
111. 42 U.S.C. § 674(d)(3).
112.Id.
113. Martha Shirk & Gary Stangler, On Their Own: What Happens to Kids When
They Age Out of the Foster Care System (2004).
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October 2015. 114 Among its provisions are several addressing the needs of older
youth in and aging out of foster care. The statute requires that youth aging out of
care be provided a copy of their birth certificate, social security card, health
insurance information, copy of their medical records, and driver's license or state
issued identification card. 115 This Act also requires that youth who are 14 years of
age and older be involved in developing their case plan. 116

§ 11.5 • FOSTERING CONNECTIONS TO SUCCESS
AND INCREASING ADOPTIONS ACT

The Fostering Connections to Success and Increasing Adoptions Act
(Fostering Connections Act), 117 which amends numerous provisions of Titles IVB and IV-E, became law on October 7, 2008. In broad terms, these amendments
seek to maintain a child's ties with family, expedite children's passage through
the foster care system, provide prompt permanency, and achieve better outcomes
for youth once they leave the foster care system. More specifically, the Fostering
Connections Act: 1) expands permanency options for foster children and youth,
2) requires increased efforts of state child welfare authorities to locate members
of a child's kinship network where that child is in or at risk of entering the child
protection system, 3) requires state child protection authorities to undertake more
aggressive efforts to notify a child's adult relatives that the child has entered the
foster care system, 4) permits waiver of certain foster home licensing rules in
order to place a child with relatives, 5) permits states to maintain youth in foster
care until age 21 under certain circumstances, 6) requires that the agency work
with youth close to aging out of foster care to develop a plan for transitioning to
independence, 7) encourages educational stability by requiring state child
protection authorities to coordinate with educational providers, 8) ensures
children in foster care have access to health care, 9) ensures that when possible
siblings are placed together, 10) permits Indian tribes to directly access Title IV-E
funds rather than having to work through states to receive these funds, and 11)
provides incentives for adoption of children from the foster care system. Each of
these goals will be discussed briefly.

114. Pub. L. No. 113-183.
115. 42 U.S.C. § 675(5)(1).
116. See 42 U.S.C. § 675.
117. Pub. L. No. 110-351; 42 U.S.C. §§ 621, et seq.; 42 U.S.C. §§ 670, et seq.
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§ 11.5.1-Expanded Permanency Options

The Fostering Connections Act permits each state to establish a
subsidized kinship guardianship program. Under such a program "grandparents
and other relatives" who have cared for a child in the role of foster parents and
who are willing to make a permanent commitment to raising the child may
become legal guardians of the child. This program works much like the adoption
assistance program. The adult relative is given guardianship over the foster child
that is intended to be permanent. The relative-guardian receives financial
assistance to provide care for that child. Among other requirements, to be eligible
for a subsidized guardianship, the relative must have cared for the child as a foster
care provider for six consecutive months. Additionally, the state can be
reimbursed by the federal government for up to $2,000 per child for nonrecurring
expenses related to getting the guardianship put in place (e.g., filing fees). Before
a relative-guardian may receive kinship guardianship assistance payments, the
agency must conduct a criminal background check of the guardian and any other
adult living in the home using national crime information data bases. Moreover,
before placing a child in a kinship guardianship, the case worker must document
the steps that were taken to determine that returning the child to the parent is not
an appropriate permanency plan, why placement with a relative in a permanent
guardianship will serve the child's best interests, that adoption by the relative has
been discussed and why adoption is not being pursued, and what efforts were
made to discuss the matter with the child's parents.
§ 11.5.2-Locating Adult Relatives

The amendments permit the DHHS to make a limited number of
matching grants to help children who are in or are at risk of entering the foster
care system to reconnect with adult relatives. Among the services that may be
made available through these grants are kinship navigator programs, which assist
adult caregivers in locating services that will assist them in providing for the
needs of a child who is placed with them. Included in the bundle of services that
should be made available through the kinship navigator program is assistance in
locating and obtaining legal counsel.
These grants may also be used to implement "intensive family-finding
efforts" to locate members of the child's extended family, to work toward
reestablishment of relationships with these newly located relatives, and to find
permanent family placements for children.
Family connection grants may also be used to fund "residential family
treatment" programs, which would "enable parents and their children to live in a
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safe environment for a period of not less than 6 months" and which would
provide various services to the child and the parent, either in that program or by
way of referral to another program. 118
§ 11.5.3-Providing Notice To Relatives
The Fostering Connections Act amends Title IV-E to require that each
state's plan provide that within 30 days of the child's removal from the parental
home state authorities will "exercise due diligence to identify and provide notice
to" all adult grandparents and other adult relatives of the child unless there has
been family or domestic violence involving that adult. 119 The statute contains a
number of requirements for the information that must be provided in such a
notification.
§ 11.5.4-Waiving Licensing Rules
The statute clarifies that non-safety related licensing rules may be waived
to facilitate placement of children into relative foster homes. 120 However, such
waivers must be made on a case-by-case basis and may not be made as a matter
of policy. Each state may define for itself what constitutes a "non-safety"
licensing rule.
§ 11.5.5--Extending Age Of Foster Care Placement
While it is the federal government's general policy to move children out
of the foster care system and into permanent placements as soon as possible, for
older youth, social science research suggests that remaining in the foster care
system longer may actually enhance the young person's chances of a successful
transition into adulthood. 121 For instance, in a study comparing the outcomes of
youth who were released from the foster care system at 18 and those who were
maintained in the system until age 21, researchers at the University of Chicago's
Chapin Hall found that youth maintained in the system until age 21 had improved
outcomes in terms of education, earnings from employment, and delayed teen
pregnancy. 122 In part as a result of this research, the Act permits the federal

118. 42 U.S.C. § 627.
119. 42 U.S.C. § 671(a)(29).
120. 42 U.S.C. § 671(a)(10).
121. For a summary of the research regarding this issue, see Mark E. Courtney et
al., Issues Brief, When Should the State Cease Parenting? Evidence from the Midwest
Study (2007) (hereinafter Issues Brief). For a more detailed discussion of this research, see
Mark E. Courtney et al., Midwest Evaluation of Adult Functioning of Former Foster
Youth: Outcomes at Age 21 (2007).
122. Id. Issues Brief
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government to provide funding to support youth if a state elects to extend their
stays in the foster care system to the age of 21. To be eligible for Title IV-E
funding between the ages of 18 and 21, the youth must be completing high school
or an equivalent program, be enrolled in college or a program of vocational
education, engaged in a program to obtain employment, employed for at least 80
hours per month, or unable to be involved in one of these programs because of a
medical condition. 123
§ 11.5.6--Transition Plan

The Fostering Connections amendments require that during the 90 days
immediately preceding a youth's emancipation from foster care, whether at age
18 or older if the state chooses, agency caseworkers must meet with the youth and
others who are supportive of the youth for the purpose of developing a transition
plan for exiting the foster care system. 124 The plan must be "personalized at the
direction of the child" and must specifically address the youth's housing, health
insurance, education, available mentors, continuing support services that are
available to the youth, work force supports, and employment services. The plan
must be as detailed as the youth chooses. More recently, Congress has mandated
that such plans must be "developed in consultation with the youth and, at the
option of the child, with not more than 2 members of the permanency planning
team who are selected by the child." 125
§ 11.5.7-Educational Stability

Children entering the foster care system have often been required to move
to a new school system. These moves have inevitably resulted in foster children
losing momentum in their educational progress. The Fostering Connections Act
addresses this problem by requiring that State child welfare authorities work with
relevant educational authorities to ensure that children who are removed from the
homes of their biological parents can remain in their elementary or secondary
school after the move. 126 Thus, each state's plan for foster care must contain
assurances that: ( 1) the appropriateness of the child's educational placement is
taken into consideration when making decisions about moving the child, and (2)
foster placements are, whenever possible, coordinated to ensure the child can
remain in his or her school if doing so is in the best interests of the child. Where
remaining in the school in which the child was enrolled at the time of placement
123. 42 U.S.C. § 675(8).
124. 42 U.S.C. § 675(5)(H).
125. See Preventing Sex Trafficking and Strengthening Families Act § 113;
Codified at 42 U.S.C. § 675.
126. 42 U.S.C. § 675(1)(G).
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is not in the child's best interests, then the state plan must provide for the
immediate placement of the child in an appropriate school setting. The federal
government will also reimburse states for travel expenses associated with
maintaining a child in his or her pre-placement school. In December 2015,
President Obama signed into law the Every Student Succeeds Act, which
mandates that educational professionals work with child protection professionals
to address the educational needs of children in the foster care system. 127
§ 11.5.8-Health Care

Children entering the foster care system have numerous health care
needs, sometimes due to naturally occurring maladies other times due to the
neglect and abuse they have experienced before entering the system. 128 There has
been long-standing concern about the promptness, continuity, and quality of the
health care children receive while in foster care. Fostering Connections requires
that states' plans for delivery of services to children in foster care include a
strategy to ensure that children are provided appropriate health care, 129 including
for mental and dental health. In addition to initial and periodic physical exams,
the state may develop a plan for ensuring that the child's medical records are
created and stored electronically and are accessible as health care providers may
change. The state must also include in its plan for delivery of foster care services
a plan to ensure continuity of medical care and the agency may establish a
medical home for the child. As noted earlier, youth aging out of foster care must
be provided a copy of their medical records.13°
§ 11.5.9-Keeping Siblings Together

Fostering Connections establishes a preference that when removed from
the home of their parents, siblings will be placed together. 131 Thus, it amends
Title IV-E to require that each state's plan for providing foster care services must
include a commitment that the state will make "reasonable efforts" to place
siblings together, whether in the home of a relative, foster home with an unrelated
person, or for adoption unless placing the children in the same home would not
protect the safety and well-being of one or more of the children. When siblings
cannot be placed in the same home, the agency must provide for "frequent
127. Pub. L. No. 114-95.
128. See Jan McCarthy & Maria Woolverton, "Healthcare Needs of Children and
Youth in Foster Care," in Child Welfare for the 21st Century: A Handbook of Practices,
Policies, and Programs 129-47 (Gerald P. Mallon & Peg McCartt Hess eds., 2005).
129. 42 U.S.C. § 622(b)(l5).
130. 42 u.s.c. § 675.
131. 42 U.S.C. § 671(a)(3l)(A).
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visitation or other ongoing interaction between the siblings" unless such frequent
contact would not serve the child's interests. 132
§ 11.5.10-Tribal Access To Title IV-E Funds
Historically, Indian tribes have not had direct access to Title IV-E funds.
To gain access to this money, tribes have been required to develop agreements
with state child welfare authorities in order to draw down their share of these
federal dollars. Only about half the federally recognized tribes have such an
agreement in place. 133 The Fostering Connections Act changes this by
establishing a system that permits tribes or tribal consortiums to develop their
own plans for providing child welfare services thereby gaining direct access to
federal financial assistance. 134

In order to avail itself of this direct federal funding, the tribe or tribal
consortium must develop a plan for delivery of child welfare services similar to
the plans states have been required to have in place. Each such plan must ensure
that it has the capacity to provide for adequate fiscal management of federal
programs and must describe the service areas and the populations that will benefit
from the tribe's child welfare services program. The law requires that the
Secretary of DHHS provide technical assistance to tribes in order to assist them in
developing a Title IV-E plan for the delivery of child welfare services.
Additionally, tribes are eligible for a one-time grant of up to $300,000 to offset
the costs of developing and submitting the plan. 135
§ 11.5.11-Adoption And Guardianship Incentives
In order to encourage states to press for the adoption of foster children
who are in need of adoption services, the Fostering Connections Act increases
adoption incentive payments to states. It does so in several ways. First, it
increases adoption incentive payment to the state for each child adopted beyond
the base number from $2,000 to $4,000. If the adopted child is a special needs
child, the state will receive an additional $4,000. Finally, when the adoption
involves an older child, the state will be eligible for the $4,000 incentive payment
plus an additional $8,000 payment (note that this payment is only available for
each adoption exceeding the state's base number of adoptions of older children).

132. 42 U.S.C. § 67l(a)(3l)(B).
133. Fostering Connections Resource
connections/.
134. 42 U.S.C. § 679c.
135. 42 U.S.C. § 676(c).
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The intent of these incentives is to motivate the states to focus on the adoption of
special needs and older children from the foster care system.
More recently, as part of the Preventing Sex Trafficking and
Strengthening Families Act, Congress created a comparable program for
subsidizing legal guardianships that are intended to provide permanency for
children without requiring the termination of parental rights and adoption. 136

§ 11.6 • VICTIMS OF SEX TRAFFICKING
In recent years, human sex trafficking has emerged as a serious social
problem. While the precise number of children involved in human sex trafficking
is unknown, it is thought to be a substantial problem. 137 The sex trafficking of
children may take the form of child pornography, sexual tourism, or prostitution.
Maltreated children who end up in the child protection system are particularly
vulnerable to being trafficked. 138 In September 2014, President Obama signed
into law the Preventing Sex Trafficking and Strengthening Families Act. Many of
its provisions became effective in the fall of 2015. Others will become effective
in the fall of2016. 139
The Act requires that state child protection agencies develop practice
policies for identifying children and youth who have been or who are at risking of
becoming human sex trafficking victims. 140 These policies must be developed in
conjunction with law enforcement, health care providers, and other similar childserving professionals. 141 By the fall of 2016, child protection agencies must have
136. See Preventing Sex Trafficking and Strengthening Families Act, Pub. L. No.
113-183, Title II, codified as various parts of Title IV-E of the Social Security Act, 42
U.S.C. §§ 670, et seq.
137. See Child Welfare Information Gateway, Issue Brief, Child Welfare and
Human Trafficking (July 2015), available at https://www.chiidwelfare.gov/pubPDFs/
trafficking.pdf.
138. Id. at 2; Rowena Fong & Jodi Berger Cardoso, "Child Human Trafficking
Victims: Challenges for the Child Welfare System," 33 Evaluation and Program
Planning 311 (20 I 0).
139. The Act contains many provisions that will not be discussed in this chapter.
140. 42 U.S.C. § 67l(a)(9).
141. See, e.g., American Professional Society on the Abuse of Children, Practice
Guidelines, The Commercial Sexual Exploitation of Children: The Medical Provider's
Role in Identification, Assessment and Treatment (2014).
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in place procedures for notifying law enforcement when they identify a child who
has been trafficked. 142 The act also requires the child protection agency to have in
place procedures to: 1) locate children and youth who abscond from the foster
care system; 2) determine why each child ran away from his or her placement in
order to address those reasons in subsequent placements; 3) determine "the
child's experiences while absent from care," which must include screening the
youth to determine whether she or he has been trafficked; and 4) reporting
information regarding trafficking of these youth to the Secretary of DHHS. 143
Next, the Act addresses the needs of children and youth to be involved in
developmentally appropriate "extracurricular, enrichment, cultural, and social
activities" that are "age or developmentally appropriate." 144 These would include
such activities as school music and sports programs, arts programs, and driver's
training. In doing so, the statute establishes a "reasonable and prudent parent
standard" for such determinations. 145 The standard is "characterized by careful
and sensible parental decisions that maintain the health, safety, and best interests
of the child." 146 State and federal child protection agencies are charged in the
statute with "devising strategies to assist foster parents in applying a reasonable
and prudent parent standard in a manner that protects child safety, while also
allowing children to experience normal and beneficial activities." 147
The Act next addresses the use of Another Planned Permanent Living
Arrangement. 148 It requires that despite the adoption of an APPLA for an
individual child or youth, the child protection agency must make "intensive,
ongoing" efforts either to return the child to his or her home, or to place the child
with an appropriate relative, legal guardian, or adoptive parent. The Act also
requires that when a child 14 years of age or older is the subject of APPLA, the
child protection agency must document that the child has received information
regarding her or his rights relating to education, participation in court hearings,
health care, visitation, and the right to be safe and free of exploitation. At each
permanency planning hearing involving a minor who is the subject of APPLA,

142. 42 U.S.C.
143. 42 U.S.C.
144. 42 U.S.C.
145.Jd.
146. 42 U.S.C.
147. 42 U.S.C.
148. 42 U.S.C.

§ 67l(a)(34).
§ 671(a)(35).
§ 675.
§ 675(10)(A).
§ 671.
§ 675a.
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the child protection agency must demonstrate how the minor has been allowed to
engage in developmentally activities. 149
The Act mandates that children 14 years of age and older be involved in
planning for their transition to adulthood. Such youth may name two individuals
who must be included in the team planning the young person's transitional
activities. Among the activities necessary to smooth the transition of older
youth's transition out of foster is the assurance that they have originals or copies
of important documents such as birth certificates, social security card, health care
information, and either a driver's license or a state issued ID card.
§ 11.6.1-Adoption And Guardianship Incentives And Assistance
In order to encourage states to press for the placement of foster children
into permanent homes, the federal law provides for adoption and guardianship
incentive payments to states. Since the enactment of ASF A, states have been able
to receive incentive payments for each adoption of an older child or a child with
special needs above the state's base number of adoptions. The Preventing Sex
Trafficking and Strengthening Families Act extends these incentive payments to
guardianships. The way this works is that the state has a base number of
adoptions or guardianships completed as of a certain date. For each older child or
a child with special needs placed into an adoptive home or guardianship that is
intended to be permanent beyond this base number, the state will be eligible to
receive an incentive payment from the federal government. The rates are set
depending on the child's age and whether he or she is being adopted or placed in
a guardianship that is intended to be permanent.

In addition to providing incentive payments to the states, Title IV-E
provides for subsidy payments to individual families who adopt or agree to
provide permanent guardianship for foster children. The Preventing Sex
Trafficking Act contains provisions that ensure that when a guardian is no longer
able to care for a child due to death or disability, a successor guardian may
receive subsidy payments to care for that child. The Act also extends Family
Connection Grants, which is federal money that supports efforts to connect
children with relatives and support those connections.

149. 42 U.S.C. § 675.
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§ 11.7 • CHILD WELL-BEING STATUTES
In addition to the child protection statutes discussed above, numerous
federal statutes exist that, while not explicitly aimed at protecting children from
abuse or neglect, play a crucial role in supporting families, preventing
maltreatment, and promoting children's well-being. Some of these establish
federal programs to assist particular children or families (e.g., Temporary
Assistance to Needy Families (T ANF), Medicaid, and the food stamps program),
while others provide block grants to the states to provide particular services (e.g.,
Social Services Block Grants (SSBG) and Maternal and Child Health Block
grants). For this latter type of program, the state must establish the program, and
then individuals apply to the state to gain the benefit of the program. Some of
these programs include at least some amount of direct funding for child protection
purposes (e.g., Temporary Assistance to Needy Families, Social Services Block
Grants); others are supports generally available to assist categories of children
and families, with some children and families who are involved in the child
protection system included in those categories (e.g., Child Care, Title I Education
for the Disadvantaged). Some are open-ended entitlements, meaning that federal
funding automatically expands or contracts annually to provide a defined benefit
for all eligible persons (e.g., foster care, adoption assistances). Most programs are
funded at specific levels rather than being limited only by the level of need (e.g.,
T ANF and SSBG).
Research suggests that children entering the foster care system are often
the beneficiaries of these programs before their entry into the child protection
system. For example, a study of children entering foster care in Milwaukee found
that 82.4 percent of children benefited from at least one of these programs in the
year before they were removed from their home. More than 30 percent of those
children benefited from at least three such programs. 150
The following are the significant programs that provide assistance to
qualifying individuals and include substantial child welfare services funding.
§ 11.7.1-Temporary Assistance To Needy Families
TANF is a block grant program created in 1996 to replace the longstanding Aid to Families with Dependent Children (AFDC) program, which was

150. Kristen Slack, Poverty and Child Maltreatment: Inter- and Intragenerational
Connections, presented at William & Mary Law School, March 20, 2015.
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an open-ended entitlement. 151 This effort to "reform welfare as we know it" was
heavily criticized at the time of its enactment. 152 One strain of that criticism was
that reducing cash assistance to needy families would drive up the number of
children entering the foster care system. This has not materialized. 153
TANF funds time-limited cash assistance to low-income families with
children. Receipt of TANF funds is contingent on meeting work-hour
requirements. The program provides some work supports for participants (e.g.,
training, child care, transportation). Most TANF beneficiaries are children living
with their parents, but a substantial percentage are children residing with
relatives, some of whom are placed with that relative as a result of a child
protection proceeding. Indeed, T ANF is a significant source of funding for child
protection services including support for children in relative placements as just
mentioned, adoption, and related services.
Individual states may choose to transfer a portion of their TANF funds to
the SSBG program under Title XX, which funds may be used to provide child
welfare services. At the time of this writing, TANF is overdue for a full
reauthorization, but it has been continued by way of short-term extensions. 154
§ 11. 7.2-Medicaid
Medicaid is an entitlement program that provides health care benefits to
low income persons. 155 Eligibility requirements, the specific services covered, and
the level of reimbursement for medical services provided vary from state-to-state.
Eligibility
States are required to cover pregnant women and children up to age 19
with a family income at or below 138 percent of the federally established poverty
rate. Individual states may choose to also cover pregnant women and children
whose family income is between 138 percent and 185 percent of the federally
151. Pub. L. No. 104-193; 42 U.S.C. §§ 601-619.
152. See Peter Edelman, "The Worst Thing Bill Clinton Has Done," The Atlantic
Monthly, March 1997, at p. 43.
153. Ron Green et al., The Urban Institute, Welfare Reform 's Effect on Child
Welfare Caseloads, available at www.urban.org/research/publication/welfare-reformseffect-child-welfare-caseloads; David Finkelhor & Lisa Jones, "Why Have Child
Maltreatment and Child Victimization Rates Declined?," 62 Journal of Social Issues 685
(2006).
154. Center on Budget and Policy Priorities, Policy Basics: An Introduction to
T ANF, available at www.cbpp.org/research/policy-basics-an-introduction-to-tanf.
155. 42 U.S.C. §§ 1396-1396v.
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established poverty line. The Affordable Care Act (ACA) 156 allowed states to
choose to expand Medicaid coverage to individuals with incomes at or below I 33
percent of the federal poverty level who are under age 65. States must also
provide Medicaid benefits to recipients of Title IV-E foster care and adoption
assistance to age I 8. With the enactment of the ACA, youth who are in foster care
on their eighteenth birthday are eligible for Medicaid until they reach age 26. 157
States may also choose to cover some children and youth who do not fall within
these categories of recipients, and some states elect to provide services to foster
children. States are prohibited from imposing cost sharing on services provided to
children under 18 years of age or for services related to pregnancy.
Benefits
Medicaid includes both mandatory services (e.g., hospitalization, lab and
x-ray fees, family planning, and pregnancy-related services) and optional services
(e.g., eyeglasses, prescription drugs, dental care, and case management). Those
under 2 I years of age are entitled to receive preventative care through "Early and
Periodic Screening, Diagnosis and Treatment," including comprehensive physical
exams, immunizations, lead screening, vision and dental services, and other
healthcare services necessary to address medical need identified through the
exams. Children receiving Medicaid services may receive those services through
managed care organizations. The ACA requires that new Medicaid enrollees be
guaranteed certain minimum benefits. These include mental health care and
prescription drug coverage. 158
§ 11.7.3-State Children's Health Insurance Program

In 1997, Congress enacted the State Children's Health Insurance Program
(CHIP). The program was reauthorized and expanded to cover more children in
2009. The CHIP program establishes a defined federal financial commitment in
order to provide medical care to children who are ineligible for Medicaid because
their family income is too high yet who lack health insurance. Often these
children hail from working poor families. The upper income limit for CHIP
eligibility varies by state; however, on average, the limit is 241 percent of the
159

156. Pub. L. No. 111-148; Pub. L. No. 111-152.
157. Mike Pergamit et al., Providing Medicaid to Youth Formerly in Foster Care
Under the Chafee Option: Informing Implementation of the Affordable Care Act,
available at www.urban.org/research/publication/providing-medicaid-youth-formerlyfoster-care-under -chafee-option.
158. Centers for Medicare & Medicaid Services, Benefits, available at
www.medicaid.gov/affordablecareact/provisions/benefits.html.
159. Pub. L. No. 105-33; 42 U.S.C. §§ 1397aa-1397f.

265

§ 11.7.3

Child Welfare Law and Practice

federal poverty level. 160 Due to the ACA's expansion of Medicaid eligibility,
some children were transferred from the CHIP programs to Medicaid. 161 From
2008 to 2014, during which time the ACA was passed, the number of children
without health insurance in America fell by 40 percent. 162 States may implement
their CHIP program by expanding their Medicaid program, by establishing an
entirely separate program, or by combining the two programs.
§ 11.7.4-Supplemental Security Income
The Supplemental Security Income (SSI) program is a means-tested cash
assistance program, administered by the federal government, which was
established in 1972. 163 To receive benefits under this program, the individual must
meet income eligibility requirements and must also have a qualifying disability
(e.g., physical handicap, mental illness, blindness, etc.) or be 65 or older. SSI is
fully federally funded and individual states do not have to match the federal
funds.

§ 11.8 • OTHER FEDERAL PROGRAMS

In addition to the programs already discussed, there are numerous other
programs that may provide aide to children and families involved in child welfare
proceedings. These include the following:
• Food Stamps - in 2008, the federal food stamp program was renamed
the Supplemental Nutrition Assistance Program (SNAP). SNAP is a
means-tested entitlement program. Recipients receive monetary
assistance that is distributed via an electronic card, and the benefits can

160. Center for Medicare & Medicaid Services, Children, available at
http://medicaid.gov/medicaid-chip-program-information/by-population/children/
children.html.
161. Robin Rudowitz, Samantha Artiga & Rachel Arguello, The Henry J. Kaiser
Family Foundation, Children's Health Coverage: Medicaid, CHIP and the ACA,
available at http://kfforg/health-reform/issue-brief/childrens-health-coverage-medicaidchip-and-the-aca/.
162. Annie E. Casey Foundation, 6% of Kids in America Lack Health Insurance
(2015), available at www .aecf.org/blog/6-of-kids-in-america-lack-health-insurance/.
163. Pub. L. No. 92-603; 42 U.S.C. §§ 1381-1383(d).
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be used to purchase eligible food items. 164 Benefits are calculated so as
to allow recipient households to spend no more than 30 percent of their
household resources on food purchases. 165
• The Special Supplemental Nutrition Program for Women, Infants, and
Children (WIC) - a non-entitlement program that provides nutritional
support to low-income pregnant women and their children to age five. 166
• Child Nutrition Program - funds, among other things, school breakfast
and lunch programs. 167
• Housing Assistance - is not an entitlement program; however, it
provides rental assistance to low-income persons through Section 8
vouchers and other methods. 168
• The Child Care and Development Block Grant - provides child care
assistance to low-income working parents. 169
• Head Start - a non-entitlement program aimed at providing quality
early childhood education and comprehensive services to low-income,
pre-school aged children. 170

§ 11.9 • A CASE EXAMPLE: APPL YING SELECTED FEDERAL
FUNDING STREAMS AND STATUTORY REQUIREMENTS
It may be instructive in understanding how the various federal statutes
interact to consider them in the context of a specific child protection case:
Laura is a 22-year-old single woman who is pregnant with her first child
and is staying in the home of friends. Laura had an unfortunate childhood. Her
mother is a long-standing polysubstance abuser whose drugs of choice are
marijuana, cocaine, and alcohol, although she has at times used other substances.
To support her drug habit, Laura's mother sometimes resorted to prostitution.
During her childhood, Laura was sexually abused by several of her mother's male

164. 7 U.S.C. §§ 201, et seq.; United States Department of Agriculture,
Supplemental Nutrition Assistance Program, www.fns.usda.gov/snap/supplementalnutrition-assistance-program-snap.
165. Id.; Pub. L. No. 88-525.
166. 42 u.s.c. § 1786.
167. 42 u.s.c. §§ 1751-1790.
168. 42 u.s.c. §§ 1437-1440.
169. 42 U.S.C. §§ 9857, et seq.
170. 42 U.S.C. §§ 9831-9852c.
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partners. Laura was removed from her mother's care at the age of 11 and placed
into the foster care system. By the time she aged out of foster care at 18, Laura
had lived in nine foster homes, a residential treatment facility, and a group home.
Laura did not finish high school and has struggled with homelessness and poverty
since her emancipation. Although Laura has no contact with her baby's father at
this time, he is a 38-year-old man she met in her neighborhood.
Because she is living in poverty, Laura receives public assistance under
the TANF program and receives monthly food assistance, as well. Also, because
of her pregnancy, she is eligible to receive supplemental nutritional services
through the WIC program. In addition to these more general services, because
there is an elevated risk of child abuse or neglect, Laura is eligible to receive
nurse home-visitor services paid for by Title IV-B's Promoting Safe and Stable
Families program as well as early intervention services provided through
CAPTA. The nurse home-visitor provides educational support to Laura about her
pregnancy, developmental information about the baby she will soon have, and
acts as a conduit to other services. For instance, the nurse referred Laura to the
local housing office for Section 8 housing. Unfortunately, there are no current
housing units available, and the wait list is long.
Despite these efforts, at the time Laura gave birth to her son, Michael, he
was born with both THC and cocaine metabolites in his system. When
interviewed by a hospital social worker, Laura admitted that she smoked
marijuana off and on throughout her pregnancy - most recently three days
before her delivery - and used cocaine only the day before _giving birth to
Michael. Michael was born two weeks prematurely, although he is 5 pounds and
13 ounces. While in the hospital, he experienced some mild tremors and rigidity,
which the doctors ascribe to his prenatal exposure to illicit drugs. Because of
Michael's condition and CAPTA's mandatory reporting law, which has been
integrated into the state's child protection law, the doctor attending his birth files
the necessary report with children's protective services. A caseworker is assigned
to investigate the report - which is financially supported, in part, by CAPTA.
The worker interviews Laura and observes Michael. During the
interview, Laura explains that her drug use is the result of the stress of her
pregnancy and her poverty. She has no place to go since her friends have
informed her that she cannot return to live with them. She says that she very
much wants help for her drug usage and that she desperately wants to raise
Michael and does not want him placed into foster care. At the conclusion of the
worker's investigation, he substantiates that Michael is a neglected child. He files
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a petition with the local family court and, accessing funds provided through Title
IV-Eby the Fostering Connections Act, and after an assessment of her needs, he
places Laura into a residential drug treatment program where Michael will join
her when he is ready for release from the hospital in a few days.
Because a court petition was filed, the court, consistent with the requisite
provisions of CAPTA, appoints an attorney to represent Michael's interests as his
guardian ad /item. At the initial hearing, held within 48 hours of the filing of the
petition, the court finds that there is sufficient evidence of neglect to permit the
case to proceed, finds that reasonable efforts were made or were unnecessary to
preserve the family, and that placement with Laura without court intervention
would be contrary to Michael's welfare, meeting the requirements of Title IV-E.
Under state law, Michael "entered" foster care on the day the court authorized the
case to proceed, so the state must conduct a permanency planning hearing in 12
months unless the case is resolved earlier.
Michael is released from the hospital and is placed with Laura in the drug
treatment program. Laura is very happy that she is able to see her son daily and to
parent him, although she quickly learns that it will be difficult to care for him
while working to overcome her addiction. Her daily therapy sessions are very
difficult as she begins to deal with the underlying traumas that have led her to use
drugs. Laura's substance abuse related treatment is paid for, in part, by the state's
Title XX Social Services Block Grant, and Michael's well baby visits are paid for
by Medicaid. She continues to receive WIC, which pays for Michael's formula.
The residential program is designed to last six to nine months depending
upon the severity of the parent's substance abuse. For the first couple of weeks,
Laura does well. But as her treatment proceeds, she finds it harder to confront her
past and to work through the trauma she has experienced. The stress is enormous
and she sometimes lacks the energy to care for Michael. When a staff member of
the program raises this issue with her, she has an angry outburst and leaves the
program, leaving Michael behind. The program immediately contacts the CPS
worker. The worker is unaware of any relative who could care for Michael, so he
is placed into a foster home on an emergency basis while the worker seeks out
possible relatives with whom to place Michael. When Laura returns to the
program three days later, she is informed that she has been expelled and Michael
placed in foster care. She meets with her worker and identifies several members
of her extended family who may be able to provide for Michael. Consistent with
federal law as adopted by the state, Michael is shortly thereafter placed in the
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home of Laura's aunt, who will pursue foster care licensing, a placement which is
supported, in part, by Title IV-E funds.
By this time, the workers, utilizing the federally funded parent locator
system, have contacted Michael's father, William. Paternity is established, but
William indicates that he is in no position to care for his son. He relates an
extensive history of drug usage, a long criminal record including two convictions
for domestic violence, and a general unwillingness to parent the baby.
The court case proceeds. Michael is adjudicated a neglected child after
Laura and William each admit various allegations in the agency's petition.
Michael's placement continues to be funded through Title IV-E. Also consistent
with the Fostering Connections Act, the agency makes a concerted effort to
identify other relatives on both sides of Michael's family, and several other
potential relative caregivers are identified. These relatives are provided notice of
the proceeding.
At the dispositional hearing, the agency recommends, and the court
adopts, a permanency goal of reunification with Laura. By this time, she has
reentered drug treatment, albeit in an intensive outpatient program. She is ordered
to continue and complete the substance abuse treatment program, undergo
psychological and psychiatric assessments, and to follow any recommendations
regarding medication and mental health treatment, to complete parenting classes,
and to visit Michael not less than two times per week under the supervision of her
aunt. Her substance abuse treatment is paid for from Title XX and from state
funds received through the federal Substance Abuse and Mental Health Services
Administration, and the other services are paid for by IV-E funds as matched with
state money.
After a couple of months in treatment, Laura again drops out. She
continues to visit Michael; however, her aunt reports that she is belligerent and
has come to some of the visits appearing to be intoxicated. The aunt reports that
at the last visit Laura showed up with a man who scared the aunt and who, like
Laura, was obviously high. The aunt is fed up and is no longer willing to care for
Michael because of Laura's behavior. The aunt says she believes a different
permanent plan needs to be made for Michael.
The agency convenes a case meeting with the relevant parties to consider
options. At the meeting are the workers, Michael's guardian ad !item, Laura, and
several relatives. There is a consensus that Laura has not made adequate progress.
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It is decided that the time has come, consistent with the ASF A, to institute a
concurrent plan for Michael. He needs to be placed in a placement that will
commit to providing for him permanently in the event that Laura or William
cannot regain custody. Laura says she has heard on the street that William is back
in prison on a parole violation. Unfortunately, for one reason or another, none of
the relatives is willing to commit to caring for Michael permanently. No other
relatives can be identified, so Michael is placed with foster parents who are
interested in adopting a child. Laura again insists that she wants to get clean and
care for Michael, so she re-enters drug treatment.
Within a few weeks, however, Laura again drops out of treatment, and
her whereabouts are unknown. Meanwhile, Michael has begun to show signs of
developmental delay, which medical professionals attributed at least in part to
prenatal exposure to illicit drugs. Another case conference is held. Michael's
lawyer explains that she recently attended some training funded by Title IV-E in
which early termination of parental rights was one of the issues discussed. She
believes the permanency goal should change to termination of parental rights and
adoption. The workers were resistant. Even if Laura could get clean, the lawyer
argued, she would not be able to meet Michael's special needs.
In the end, the worker agrees, and a termination petition was filed. At the
pretrial hearing on the petition, the judge referred the matter to the county's new
child protection mediation program. Laura had resurfaced and agreed to appear at
the mediation. After carefully listening to the workers and Michael's lawyer,
Laura agreed that it was not fair to Michael to have to wait longer for her to be in
a position to care for him. After consulting with her attorney, she decided to
release her parental rights.
A hearing was scheduled at which Laura released her parental rights.
William's rights were involuntarily terminated. Michael is adopted by his foster
parents. Because of his special needs, the foster parents will be eligible for a Title
IV-E funded adoption subsidy, which will provide both a cash subsidy and
Medicaid to help provide for his needs throughout his childhood.

§ 11.10 • MISCELLANEOUS FEDERAL STATUTES
In addition to the child protection and child well-being legislation
discussed above, child welfare lawyers should be aware that other federal statutes
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may impact the handling of child welfare cases. Two of these statutes will be
discussed.
§ 11.10.1-Americans With Disabilities Act

The Americans with Disabilities Act (ADA) 171 was enacted to address the
long-standing and pervasive discrimination against persons with physical and
mental disabilities. 172 The statute intends to guarantee that persons with
disabilities have the same access to services, programs, and activities as persons
without disabilities. Thus, the ADA requires that in certain circumstances public
bodies make reasonable accommodations for persons with qualifying
disabilities. 173
There are three general areas of concern regarding the application of the
ADA to child protection cases. First, the ADA guarantees that all litigants have
reasonable access to legal proceedings. 174 The states make reasonable
accommodations for parents and children with disabilities to ensure that they may
participate in the proceedings. This would include such things as physical access
to the courthouse and assistive listening devices or sign language interpreters for
the deaf.
The second area of concern relates to the substantive application of the
ADA to efforts by state child protection agencies to preserve and reunify families
in which child maltreatment has occurred. It appears that the ADA does not
directly apply to child welfare cases. 175 To the extent that the ADA applies in the
child welfare context, most courts have held that proceedings involving the
termination of parental rights do not constitute "services, programs and activities"
within the meaning of the ADA, so the ADA does not act to bar proceedings to

171. 42 U.S.C. §§ 12101, et seq.
172. 42 U.S.C. § 12101(a).
173. See 42 U.S.C. §§ 12111, 1212(a), (b)((5).
174. See Tennessee v. Lane, 541 U.S. 509 (2004) (upholding against Eleventh
Amendment immunity challenge, Title II of ADA requiring that disabled persons have
access to courthouses and that their disabilities be accommodated in order that they may
participate in legal proceedings); see generally, James Schmeling, "Disability Civil Rights
Law and Policy: Accessible Courtroom Technology," 12 Wm. & Mary Bill of Rts. J. 825
(2004).
175. In re B.S., 693 A.2d 716, 720 (Vt. 1997); State v. Raymond C. (In re
Torrance P.), 522 N.W.2d 243 (Wis. 1994).
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terminate parental rights. 176 Some courts have held that the ADA applies to a
limited extent to child welfare proceedings. 177 These courts have generally held
that if the state has met the "reasonable efforts" requirement it has also met the
ADA's "reasonable accommodation" requirement. 178 Although the ADA may
apply to the agency's efforts to reunify and the types of services offered, it does
not provide a defense to a termination of parental rights action. 179
Finally, the ADA applies to children
protective proceedings to protect them from
disability. For instance, a child care center
determination as to whether a particular
accommodated by the program. 180

who are the subject of child
discrimination based upon a
must make an individualized
child's disability should be

§ 11.10.2-Children's Health Act Of 2000

The Children's Health Act of 2000 includes provisions regarding the
rights of children who are placed in a "non-medical, community based facility for
children" such as a group home or residential treatment facility. 181 The Act
protects children placed in such facilities from physical or mental abuse, corporal
punishment and restraints, or involuntary seclusion imposed for the purpose of
discipline or for convenience. The statute strictly limits the use of restraints and
seclusion to those members of the staff of such programs certified by the state and
trained in taking such action. 182

176. Id.; see also Adoption of Gregory, 747 N.E.2d 120 (Mass. 2001); In re
Anthony P., 84 Cal. App. 4th 1112 (2000); Stone v Daviess County Div. Child. & Fam.
Serv., 656 N.E.2d 824 (Ind. Ct. App. 1995).
177. See, e.g., In re Terry, 610 N.W.2d 563 (Mich. Ct. App. 2000).
178. See, e.g., J.T. v. Arkansas Dep't of Human Servs., 947 S.W.2d 761 (Ark.
1997); In re Welfare of A.JR., 896 P.2d 1302 (Wash. App. 1995); In re Angel B., 659
A.2d 277 (Me. 1995); In Interest of CM, 526 N.W.2d 562 (Iowa Ct. App. 1994).
179. See, e.g., People v. T.B., 12 P.3d 1221 (Colo. App. 2000); In re Terry, 610
N.W.2d563.
180. See U.S. Dept. of Justice, Civil Rights Div., Commonly Asked Questions
About Child Care Centers and the Americans with Disabilities Act, available at
www.ada.gov/childqanda.htm.
181. 42 U.S.C. § 290jj.
182.Id.
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§ 11.11 • CONCLUSION

Since the federal government entered the child protection and foster care
arena in the 1960s, its role and influence has steadily expanded. As the case of
Laura and Michael demonstrates, today virtually no aspect of child protection
proceedings is free of the impact of federal law, either directly or indirectly. Thus,
it is incumbent upon child welfare law practitioners, whether representing the
child, the parents, or the agency, to be familiar with the workings of the various
federal statutes in the field. This chapter has provided a brief overview of those
federal statutes.

274

